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Thisappeal arisesout of adefault termination of Contract No. 50-4310-6-237 between Santee Dock
Builders (Santee or Appellant) and the Natural Resources Conservation Service (NRCS or
Government) of the U. S. Department of Agriculture. Thisemergency watershed project wasfor the
sum of $41,686 and cdled for Santee to perform various tasks at the Mossy Creek, in Houston
County, Georgia, to remedy and repair natural resource damagecaused by tropical storm Albetoin
1994. Santee was terminated for default on the contract and contests the propriety of that
termination. A hearing was held on the matter in Atlanta, Georgia, on September 25, 1997.

The Board hasjurisdiction of thisappeal under the Contract DisputesAct (CDA) of 1978 (41 U.S.C.
88 601-613).

FINDINGS OF FACT
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1 On February 21, 1996, NRCS awarded Contract No. 50-4310-6-237, in thesum of $41,686
to Santee, to remove debris and sediment and place loose rock riprap along the Mossy Creek in
Houston County, Georgia. Mossy Creek is a peremnial stream that ranges in width from 18 to 20
feet. The project covered in excess of 9,000 feet of shoreline andin addition to involving removing
debris accumulated within the creek, also included other cleanup work on the flood plain adjacent
to the creek. Work was to be conducted from private property along the shoreline, asthe contract
prohibited operating equipment in the creek. In some instances, the contractor had to remove trees
on the private property to get access to perform the work. The contract included several clauses
dealing with protecting the private property, aswell as protecting the structures and vegetation on
the private property. Once the contractor removed the debris from the stream, the debriswasto be
burned and theashesburied on site. (Appeal File (AF) 161-170; Transcript (Tr.) 58-60, 67, 137-138.)

2. The contract called for Appellant to complete work within 30 days after issuance of the
Noticeto Proceed (NTP). NTP wasissued on February 28, 1996, and established March 29, 1996,
asthe contract completion date (AF 48, 157-159, 162; Tr. 20, 67-68). Santeefirst came on siteon
the third day after receiving the NTP (Tr. 68).

3. The contract specified maximum work of 10 hours aday, six days per week. The contractor
was to propose to NRCS its intended hours of work and was to include daily starting and stopping
times. If the contractor wished to work more hours, Appellant had to make a request to the
Contracting Officer (CO). There were some limited instances during the contract when Appellant
requested time outside the contract-hour envelope. Those requests, however, normally occurredin
situations where Santee had started late or had a problem with its equipment. (AF 165; Tr. 185,
190.)

4, The contract contained Default (Fixed Price Construction) clause 1.68, Federal Acquisition
Regulations ( FAR) 52.249-10 (APR 1934), which provided in part:

that if the Contractor refused or failed to prosecute the work or any separable pat
with the diligence that would insureits completion withinthe time specified in the
contract, including any extension, or failed to completethework within that time, the
Government could, by written noticetothe contractor, terminate the right to proceed
with the work (or the separable part of the work) that had been delayed.

(AF 352.)

5. The contract aso contained clause H.10, TIME EXTENSIONS FOR UNUSUALLY
SEVERE WEATHER (SCS, AMB) (JUL 1993). This dause set forth a monthly schedule of
anticipated adverse weathe delays and required that the contractor’ sprogress schedul ereflect those
anticipated adverse weather delays in all weather-dependent activities. The contract showed that
using a 6-day work week, the contractor should anticipate 5 adverse days during March and 4
adverse daysfor April. (AF 167-167(a).)
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6. Clausel .56 FAR52.236-9, PROTECTION OF EXISTINGVEGETATION, STRUCTURES,
EQUIPMENT, UTILITIES, AND IMPROVEMENTS (APR 1984), called for Appellant to protect
vegetation such as trees on or adjacent to the work site, that were not to be removed and which did
not unreasonably interfere with thework required. The clause called for remediation where leaves
or branches were damaged by carelessness. It also required the contractor to protect existing
improvements and utilities at or near the work site to repair them, and gave the CO the right to
charge costs back if the contractor failed or refused to perform the remediation. (AF 336-337.)

7. Construction Specification 400, Debris & Sedment Removal, set out guidelines regarding
which trees, stumps and brush to remove and specified that only downed, undermined or storm-
damaged treescould beremoved. Thissectionalso directed the contractor asto disposal and burning
of debris and required that all material designated for buming would be bumed to a state of loose
ash. (AF 167(i), 170.)

8. The contract al so contained the standard Material and Workmanship clause, which provided
that "all work under the contract shall be performedinaskillful and workmanlike manner” (AF 336).

9. Santee’ shome office was located in Vance, South Carolina, asubstantial distance from the
job site in southern Georgia. Santee's sole withess at the hearing was its President, Mr. Thomas
Whetsell, who did not supervise the project on site and made only two visits to the site during the
project. (Tr. 16, 33-34, 37.) Noneof Santee’ sworkersnor itsjob superi ntendent appeared totestify.

10.  Atthestart of the project, Santee sjob superintendent was James Griffin (Tr. 16). Heisnot
to be confused with his father, also James Griffin (at times during testimony and in job logs, the
senior Mr. Griffin was referred to as Jeff Griffin). The senior Mr. Griffin signed the contract for
Santee as Vice President (AF 159; Tr. 49, 72.) For purposes of this decision, reference to James
Griffin, unless otherwise noted, is to the superintendent and not his father. In addition, two other
key employeeswho performed on sitefor Santeewere Hugh Griffin, the superintendent’ suncle (who
as discussed | ater was the desgnated superintendent at the timeof the terminationfor default) and
Andy Mills, who at times is referred to in theinspector’ s diaries as alaborer and at other times as
an operator. (Tr. 17, 74-75.)

11.  All personnel on the project worked as employees of Santee. However, James Griffin
operated a separate company of his own, Biomass, which was perfarming a cleanup contract in
Taylor County, Georgia, at the same time that Griffin was working for Santee. At various times
during the Mossy Creek project, James Griffinand other “ Santee” employeesworked onthe Taylor
County project. (AF 101, 103, 104, 106, 108, 109, 111, 113, 115; Tr. 16-17, 23, 75; Government
Exhibit (Gov’t. Ex.) G-6.).

12. There was a pre-bid site showing on thisprojed. It was attended by James Griffin, who
thereafter spoke with Mr. Whetsell, by telephone. 1nthat conversation, they discussed the scopeof
theproject. (Tr. 33.) Atthetimeof the showing, conditionson siteweretypical for February, March
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and April incentral south Georgia, withwater flowingin the stream. The areaadjacent to the stream
waswet but not flooded. (Tr. 68.) While Mr. Whetsell was not at the pre-bid visit, he knew that the
jobwasin aflood plain and said the water line was just above the creek. Although he expected a
flood plain, he said conditions were a bit different then expected, because the work area was more
of aswampy flood plain rather than just an areathat would flood with excessive water. He said that
the area was muddier than expected at the lower end and said that when the area would flood,
Santee’ smachinery would not stand up on it, unless Santee utilized some of thelogs, treesand limbs
that had to be removed as a base to walk its equipment. (Tr. 18, 35-36.)

13. When Santeeinitially cameon site, it brought only onepiece of equipment and one operator.
Almost immediately, that piece of equipment became stuck far outside the work limits. Thiswas
the result of Appellant driving it into a wooded area where it got stuck because of trees being too
close. The equipment then did not operate for several days, until finaly, on the fifth day of the
contract, Santeewas able to extricae it by means of alarge wrecker. By thefifth day, Santee had
brought on an additional excavator. (Tr. 69, 146.) Ultimately, and as work progressed, Santee, at
various times, had a CAT 312 excavator, trackhoes and a dozer. (Tr. 18.) Thedozer belonged to
James Griffin. (Tr. 54-55.)

14. From virtually the beginning of the project, Santee experienced difficulties with contract
performance. (Tr. 18-19.) Work started on a haphazard basis. Appelant ignored standing trees,
hardwood trees and large treesin order to gain access to the debris. (Tr. 69.) Appellant was cutting
treesthat should not have been cut (trees not damaged by the flood), swinginginto standing treesand
knocking bark off of trees. Some trees were just snapped out of the way and some dug up by the
roots to gain access. (Tr. 68-70.)

15.  Asaconseguence, on March 6, 1996, the Government issued a Suspension of Work, citing
lack of adequate personnel and damage to the private landowner’ s property on which the project was
located. At that time, the only person who had been on the job was James Griffin, who performed
somework on March 4 and 5 and was acting as both operator and superintendent. He was also the
safety officer, which served little purpose, given he was alone on the site. (AF 71-72; Tr. 71.)

16. On March 7, a meeting was held between NRCS and the Appellant for purposes of
addressing the stop order. NRCS was represented by the CO, the CO’s Technicd Representative
(COTR) and the NRCS job inspector. The Appellant was represented by James Griffin and his
father (identified ininspector diary as Jeff Griffin). The partieswalked the site, discussed what had
been damaged and what could be done to correct matters and avoid problemsin the future. NRCS
pointed out that one person working alone on the job constituted a safety violation. Both Griffins
acknowledged that there had been some unnecessary damage and said they would take corrective
action to stop it. The CO was satisfied that they would comply and issued a start work order at the
close of the meeting. (AF 35-36, 72-73.)

17.  Notwithstandingthelifting of the order, Santee did not resumework until Wednesday, March
13. It did rain heavily on March 6 and 7, with 3.7 inches falling on March 6 and 1.5 inchesfalling
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onMarch 7. (AF 73-74.) While there had been significant rain on March 6 and 7, the rain did not
createaflood condition. The water fluctuated in the channel, but the creek never leftits boundary
or flooded the work site. TheCOTR believed that most of the work could have been done while it
wasraining. While some areas may have been boggy, there were other areasthat were high ground.
(Tr. 74.) The NRCSingpector a s0 testified that she considered the days to be workable (Tr. 147).

18. It is not uncommon to have intense thunderstorms in the area in March. The 10-year
frequency of stormis 3.8 inchesinany 24-hour period. (Tr. 107.) Therewere 8.7 inches of rain for
the entire month of March 1996. That compared with the historical low of 2.5 inchesand historical
high of 9.5inches. (Tr. 107.) Thecontract specifically provided that the contractor should anticipate
5 adverse weather days for March (AF 227; Tr. 132).

19.  Although therainwould have an effect on burning debris, the COTR stated that it should not
have been a problem, given the 30 days to perform the work. Debris could have been taken to the
upper limits of the work area and allowed to dry before proper disposal or burning. (Tr. 108.) In
addition, one does not just light amatch. Rather, once apileisbuilt for burning, it falsin on itself
and the pile has to be restructured while in the process of burning. The burning processand drying
out could take 5 to 7 days after asoaking rain. (Tr. 139-140.)

20. On March 13 Santee resumed work with James Griffin and Andy Mills on site. However,
James Griffin left that day at approximately 11:00 a.m. to work on his own contract and did not
return. (AF 80, 125.) No one showed up the next day. Then, on March 15, the senior Mr. Griffin
showed up and worked for ashort while alongwith Mr. Mills. Then Mr. Griffinleft by lunchtime,
not to return, agan reportedly going to the Griffin’ sother job. (Tr. 82.) OnSaturday, March 16, Mr.
Mills was the only person on the site (Tr. 83).

21.  On March 20 the CO issued a cure notice pointing out that as of that date, only 20 percent
of the work had been completed (AF 30). The CO addressed the earlier March 6 suspension and
what the CO characterized as continuing lack of progress and failureto have adequate personnel.
The Appellant responded in lettersof March 21 and 22, laying blame for the delays on weather and
muddy conditions and asking that Santee be given credit for dmost 9 inches of ran delay inMarch,
which Santee claimed It it only 6 productive days of work as of March 22. (AF 27, 28; Tr. 20.)
Therainin March was not on adaily basis, but rather it rained on 4 or 5 days and, therefore, in the
COTR’sview, the piles had adequate time to burn (Tr. 114).

22.  Asaresult of the cure notice, the parties held a meeting on March 21. The Appellant was
represented by James Griffin (superintendent) and hisfather. NRCS was represented by the NRCS
inspector, the CO and the COTR. (AF 28; Tr. 79.) The partiesreviewed the problems discussed at
the prior meeting and emphasized that only 20 percent progress had been made up to that point.
Again the Griffins promised to take care of matters. (Tr. 79-80.)

23. In general, work thereafter continued on a sporadic basis up until April 1. During thistime,
therewas virtually never afull day of work when Appellant had employees on site, generally there
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was no superintendent present. The norm during this period was that only one of the two personnel
would be on site for afull day and the equipment was regularly breaking down and being repaired.
(AF 88-99; Tr. 74.) On some days, two people would appear for work, with one leaving around
lunch and not returning. Often one of theworkerswould arrivelate. When ahose burst or anything
went wrong with equipment, Santee would leave the one worker on site while the other would be
gone for quite awhile. (Tr. 151.)

24, In addition to the sporadic work, Appellant was not complying with other contract
requirements. It was repeatedly warned not to run its equipment on a dam located on the site, but
nevertheless continued to use the dam for access, thereby causing damage. (AF 88; Tr. 77, 150.)
For example, on March 21, the NRCS inspector observed that Appellant had gotten the trackhoe at
the back side of the dam, had turned it on its side, and had called awrecker serviceto pull it out (Tr.
150).

25.  Landowner complaints continued to persist and involved Appellant’s cutting of non-storm
damaged trees, damage to standing trees by removing bark, snapping of healthy trees with heavy
equipment, digging up treesto obtain access and causing damageto the landowner’ sdriveway. (Tr.
69, 76-77, 149.) On March 23, Appellant was to put soil back on the damaged area and seed and
mulchtokeepit fromeroding. That wasnot done. Instead, it placed sand which would nat compact.
(Tr. 152.)

26.  While some work was conducted on April 1, no work was performed on April 2 and 3.
Appellant performed 4 hours of work on April 4 and then virtually no work again took place from
April 5 through the afternoon of April 15. (AF 20,103-115.) Seeingno overall improvement, the
CO again contacted Mr. Whetsell. On April 16, Mr. Whetsell met at the site with the COTR and
NRCSinspector todiscuss overall concerns about progress, resource damages, and other measures
Santee could take to “get the job back ontrack.” (AF 114; Tr. 21, 81-85, 153-154.) It was 48 days
into the contract and A ppellant appeared to understand the gravity of the situation (Tr. 118). Onthat
day Appellant had two pieces of equipment operating; however, that was not the norm. Therewere
very few days when both machines werein full operation. (AF 114; Tr. 81.)

27.  The parties discussed a number of issues, includng James Griffin's role as superintendent
(Tr. 22). AsMr. Whetsell stated, “Not having privy of being on site to hear conversations between
them, | don’t know whether James didn’t do wha he promised to do —1 think sometimes he did
not.” Mr. Whetsell alsoacknowledged, |ater intestimony, that it appeared that unbeknownst to him,
Mr. Griffin had not been truthful to him on a number of matters involving this contract. NRCS
clearly was not willing to allow James Griffin to remain as the superintendent, noting that he was
not generally responsive or available on the project during the time he was supposed to bein charge.
In response, Mr. Whetsell stated he was prepared to send someone from his home office who had
experiencein clean-upwork, to take over the project. The conversationthen turned to Hugh Griffin,
who the COTR described as having been easy to work with. The COTR also reportedly stated words
to the effect that he would not have a problem if Appellant wanted to use Hugh Griffin as
superintendent. (Tr. 23.) Accordng to Mr. Whetsell, he continued to offer to send his man down
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tothesite, butif the COTR felt comfortable with Hugh Griffin, hewould use him. The partiesthen
mutually agreed to Hugh Griffin. Appellant characterized the Hugh Griffin decision as bang with
the full encouragement and knowledge of the Government. (Tr. 23, 83, 117.)

28.  The parties also discussed the level of equipment and manpower needed to complete the
project. On April 16, Santee had two trackhoesrunning properly. Mr. Whetsell statedthat everyone
was satisfied with them and he further stated that if he needed to bring in afarm tractor to get the
road in proper condition, hewould do so. Also, he acknowledged the need to use the dozer, which
had been sitting but not used. (Tr. 24, 38.) According to Mr. Whetsell, he agreed to bring on more
equipment if needed, but did not at that time see the need for it (Tr. 24). When asked how much
time Santee needed to finish asof April 16, hetold NRCSthat hefelt he could easily finish it within
the guidelines and that the job would be completed by April 29 or 30 and could be completed
without adding personnel or equipment. (Tr. 22, 32, 37, 83-84.)

29. The COTR and inspector had a different recollection of the discussion as to equipment.
There was some contradiction in the inspector’s recollection in that she said that Mr. Whetsell
agreed to more personnel and equipment (which wasreflected in her diary notes by the notation that
Appellant wasto notify the CO when more equipment would come on site), but later said on cross-
examination, that "we discussed more equi pment and personnel, if necessary, but if everyoneworked
that had been on the job site],] three or four or whatever, and with the superintendent -- you know
if they were there all the time, but if they weren't, then ather equipment and personnel would be
needed.” Theinspector recollected that in discussing more people and equipment if necessary, the
discussion was in the context of everyone working and with a superintendent on site all the time.
The inspector said that if Appellant had used its existing equipment and personnel at 100 percent,
it would have been enough to get the job completed by April 30. (AF 114, 123; Tr. 83-84, 154, 185-
186.)

30. The COTR understood that Appellant was going to bring on additional equipment and
workers and said, “that was the only way that | could make an agreement, because he did not have
adequate equipment on site, with two weeks to go with the new ending date. . . | mean, he still had
60 percent of thework to do that he had not done, youknow, the50 some-odd days prior to that with
the same equipment and the same operators. So | emphatically stressed to him that moreequipment
and personnel was needed.” (Tr. 84.)

31.  Afterthemeeting on-gtewith Mr. Whetsell, the participantstelephoned the CO. (AF 17-18;
Tr. 82-83.) After the COTR reviewed for the CO what had been discussed, the CO asked Mr.
Whetsell how much time Santee would need to finish and was tdd that Santee could finish by the
end of the month. The COthen agreed tothe items and to an increase in the workdays to April 30.
Mr. Whetsell was asked to confirm the conversation in writing. (AF 17-18; Tr. 82-84.)

32.  Byletter of April 17, Mr. Whetsell confirmed the agreement for moretime. Inthat letter, he
set out his plan of completion and agreed: (1) Hugh Griffin was appointed superintendent, (2) the
two trackhoes with support equipment (saws, etc.) and men were noted as sufficient to complete the
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project by April 30, 1996, with the dozer being used as needed, (3) every effart would be made to
completethe project by April 30, and (4) Mr. Whetsdll would be monitoring progressclosdy. (AF
17; Tr. 24.) It appearsthat Mr. Whetsell did nat receive a regponse back from NRCS, and in fact,
the COTR testified that he had not seen Mr. Whetsell’s April 17 letter prior to termination. The
COTR stated that, had he seen the April 17 letter, he would have challenged the statement asto
there being no need for additional workers and equipment. (Tr. 26, 124.)

33. In order to complete the project, Appellant anticipated using three personnel plus James
Griffin. Asfar asMr. Whetsell saw it and knew, James Griffin wasat the siteduring those 2 weeks
after the April 16 meeting. Mr. Whetsell did note that Griffin did spend sometime running back and
forth getting fuel and performing maintenance and other matters. (Tr. 37-38.)

34.  The CO made handwritten notes of the conference call. The notes reflect that NRCS had
estimated that as of April 16, the job was 40 percent complete, with time expired on March 29 and
that the partieshad agreed in the A pril 16 telephone conferencethat JamesGriffin would bereplaced
as superintendent, more equipment would be brought in to complete the job, Mr. Whetsell would
submit a scheduled plan of operations, and Mr. Whetsell would designate a new superintendent in
writing by April 17,1996. The CO continuedin hisnotesthat Santee would be allowed to complete
the job in default and pay appropriate damages. (AF 18.)

35.  Asof theApril 16 meeting, the only item on the contract that had been completed in full was
the placement of the rock riprap at abridge. Appellant had not yet disposed of any debris nor had
any burn permits been issued. (Tr. 82.) Work then resumed. On April 17 and 18, Wednesday and
Thursday, one of thetrackhoes (excavator) wasidle duetoabroken hydraulicline. (AF 115; Tr. 85-
86.) On April 17, when the inspector arrived in the afternoon, Andy Mills was on the CAT, Hugh
Griffinwas waiting for a part for the trackhoe, and James Griffin had aready left with the dozer to
go to hisother job. Then Hugh Griffin left for an hour to get fuel and thereafter left at about 4:00
p.m., leaving Mr. Mills alone at the site. (AF 115.)

36.  OnApril 18, theinspector arrived in the morning, Hugh Griffin was not on site and the only
person working was Mr. Mills on the CAT. Hugh Griffin did not arrive until about 2:30 p.m. but
even then, wasthere for only a short time and heperformed no productive work. Only one piece of
equipment was operational. On that date, the inspector called Mr. Whetsdl, who returned the call
but was unable to reach the inspector. (AF 116; Tr. 27.)

37.  On Friday, April 19, Appellant replaced the broken line and had the second trackhoe
operable. There were two personnel on site; however, work was not continuous for a full day.
Contrary to the contract, Appellant had been burying debris without burning it. As of April 19,
no debris had been burned. Theinspector’ sdiary refledsthat the contractor was reminded that the
debris needed to be properly disposed of in order to comply with contract specifications. (AF 117,
Tr. 87.)
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38. On Saturday, April 20, when the Government inspector arrived at 8:30 am., no one was
present. Soon thereafter, Hugh Griffin arrived; however, the next person, Mr. Mills, did not arrive
until approximately 10:40 a.m. and then left for lunch for an hour at 11:45 am. Again there wasno
support crew. At approximately 1:00 p.m. the inspector met James Griffin and another worker
leaving the lower part of the site, and at tha time was advised of Santee’ sintention to conduct some
burning, starting that afternoon. James Griffin represented that he had a valid burn permit for the
day and provided the inspector with the permit number. (AF 118.)

39.  Theinspector did not observethe start of the burning. Once shewas advised of the burni ng,
she contacted the COTR at home. Santee had four personnel on site. The COTR stated that four
people was inadequate to carry out a burn, given how the burn was scattered along the 8,000-foot
area. The Appellant could not have one worker at each specific burn site. Rather, aworker would
have to go from site to site, with another site left at an uncontrolled burning rate. (Tr. 89.)

40. At the time the Appellant intended to commence burning, there were windy conditions.
Beforethe burning started, the NRCS inspector discussed those conditionswith the Appellant. She,
however, did not prohibit burning but rather left it to the Appellant to coordinate with the State
Forester. Shethen left for awhile. When she came back, the pileswere burning and further, thefire
had gotten into thewooded areaoutsidethework limits. Thewind had shifted and ignited thewoods
adjacent to the burn. There were at least five pilesburning. The Appellant was fighting the fires,
hauling water from the aeek, using thetrackhoe to put them out, tapping on trees trying to knock
thefireout of thetop of them. One pilewasburning near alargediesel tank. Some of the pileswere
contained to themselves and away from other trees, but there wereother piles against or in between
trees, and not pul led away from live trees, wi th buried debris smouldering. (AF 118, 121, 361-363;
Tr. 92-96, 128, 159-160.)

41.  Also, it appeared that James Griffin did not obtain a proper burn permit from the State
Forester. The Government, at some time before the hearing in this appeal, obtained a copy of burn
permit 4487 (the number Griffin gave the NRCSinspector on April 20), and discovered that permit
number 4487 wasissued to an unrelated party in February 1996. (Tr. 161; Gov't Ex. G-8.) Thelack
of aproper permit was not, however, abasis for the default.

42.  Santeesaidthat NRCS'scharacterization of thefirewas overblown and pointsout that while
there was evidence of landowner complaints about tree damage in March, there was no similar
evidence of complaints about the April 20 fire. The Government acknowledged that thelandowner
made no complaint or claim for damages for the trees damaged by fire on April 20 or for other
matters. (Tr. 111, 125-126.)

43. The COTR first saw the result of the Saturday burning on M onday morning. He found that
at least one pilewas still on fire and the fire was smouldering. He saw debristhat was still burning
and embers that had been buried. Smoke was coming out of the ground. (Tr. 90.) He saw thisin
an area that was within 50 feet or so of a thousand-gallon tank that had recently been filled with
diesel fuel (Tr. 90). On that Monday morning, April 22, Santee had two personnel on-site, Hugh
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Griffin and another worker who was operating a chainsaw (AF 120; Tr. 90.) Primarily as aresult
of the fire and the damage to the trees, the COTR recommended to the CO that the work be
suspended. There was, however, some discussion of concerns over progress. (Tr. 125.)

44.  The COTR issued a stop-work order on the morning of April 22, as a rexult of an alleged
safety violation and the potential excessive damage from the uncontrolled burning and the fact that
burning that was still going on with alack of personnel. (AF 120; Tr. 90.) At that time, still less
than 50 percent of the contract had been completed. (Tr. 91.) Whenthe COTR was asked why the
Government did not just let the job run out rather than stopping it on April 22, the COTR referred
to the large area that had been burned, excessive damage to the landowner’ s property and to the
natural resourceson thesiteand continued that if he had allowed Santeeto continue, thelandowner’s
property would have been destroyed by Santee. Added to this was potential damage to the creek
from trees which were being destroyed and the fire within 50 feet of a fuel tank. Under the
circumstances, he felt the job had to be stopped. (Tr. 100-101.) The CO suspended work on the
morning of Monday, April 22 (AF 120).

45. During the period between April 16 and April 20, Appellant continued to inflict resource
damage to the landowner’ s property, including snapping off trees and removing trees unnecessarily
for accesspurposes. (Tr. 86-87.) The Appellant's scant workforce continuedto work hastily, burying
debris without burning it (AF 361-362; Tr. 70, 87, 93-95.)

46. In defense of burying of debriswithout burning, Mr. Whetsell explained that the crew was
spreading the debris on the ground to support the equipment in the mud, and that the plan wasto dig
thisdebris up at the end of the project and burn it (Tr. 55-56). Santee arguesin brief, that what Mr.
Whetsell described iswhat it was doing on April 20. The Government strongly disagreed pointing
to a photograph which shows debris including a log and other material in a pit. (AF 363; Tr. 97.)

47.  Onthemorning of April 22, after stopping the project, the COTR telephoned Mr. Whetsell
to inform him that the job had been shut down. The two then spoke later in the day and discussed
the fire in depth and discussed that it was obvious that Hugh Griffin was not working out. Mr.
Whetsell said he would send his home office worker down and thought the job could be done.
According to Mr. Whetsell, the COTR stated that it was out of hishands. (Tr. 27-28.)

48.  Onthat sameday, April 22, the CO issued ashow causeletter to Appellant, in whichhecited
as evidence for Santee’ s failure to prosecute the work Santee's "maintain[ing] aninadequate crew
of personnel and equipment” (AF 12). The letter said that Santee continued to maintain an
inadequate crew of personnel and equipment as of 9:00 am. on April 22. It noted Santee had
appointed a new superintendent but he had to clear everything through James Griffin. Stockpiled
debris, specified to be burned and buried, had been buried with no attempt to burn it. Additional
damage had been done to owner’s marketable timber. The CO cited little progress since the March
20 cure notice and noted the plan Appdlant had outlined on April 17 has not materialized into
production onthe site. No additional equipment or personnel had arrived and now 24 days after the
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original completion date 50 percent of the work remained. Appellant was invited to respond. (AF
12)

49.  Alsoonthe morning of April 22, James Griffin telephoned Mr. Whetsell to notify him that
the job was shut down (Tr. 28). Hetold Mr. Whetsell that the wind had been blowing and that it did
some damage to some tree limbs and that Sentee had to put the fire out, using trackhoes to get it
under control (Tr. 43).

50.  Mr. Whetsell soon thereafter received the show cause letter and prepared an April 23
response. In the letter, he stated he was at aloss to understand why the Government had issued a
stop work order that morning. He said that Hugh Griffin was operating a trackhoe, that James
Griffin had gone to get the proper burn permit and that the other workers had arrived late (at 9:20
am.) because of personal problems. He continued that it was evident that the COTR had not
received acopy of the April 17 letter and plan for completion and reiterated that he did not think that
additional trackhoes were needed to complete by April 30. He stated that if he was allowed to
complete, he would send Ray Mabry (out of his home office) to act as his superintendent, pointing
out that Mr. Mabry had supervised similar jobs. The Appellant also mentioned adding another
individual. Finally, he noted that he had provided the Government with his mobile telephone and
office numbers and that the matters asto the burning were only brought to his attention on M onday.
Heasked that he be dlowed to completeand would bring on an additional trackhoe and worker. (AF
9-10.)

51.  Appelantasowrotealetter dated April 24, 1996, which again responded tothe Show Cause.
In thisletter he said that he was initially going to send Mr. Mabry assuperintendent but the COTR
suggested that he appoint Hugh Griffin, which hedid. He said he could see no fault or neglect for
that decision. He reiterated that his Ietter of April 17 noted that “the two trackhoes with support
equipment (saws, etc.) and men should be sufficient to complete the project by April 30. The dozer
will be used as needed.” He concluded that there was no fault or neglect in doing what he said he
would do in his April 17 letter. (AF 45-46.)

52.  OnApril 24, the CO issued atermination for default letter (AF 7-11). In that letter, the CO
asserted that Santee had "failed to prosecute the work with the diligence that would ensure its
completion.” The CO continued that performance time had expired on March 29, and that as of
April 22 approximately half of the work remained incomplete. The CO stated that no additional
personnel or equipment had been brought to the site as agreed between Santee and the COTR on
April 16 and progress was not at an acceptable level to insure completion of the project. Further,
the letter noted that excessive damage had been done to the landowner's property including but not
limited to marketabl e timber and the crew had shown acomplete disregard for specificationsand the
property by burying debris without attempting to burn it first. The letter acknowledged that
Appellant had appointed Hugh Griffin as a new superintendent, however, Hugh Griffin still had to
clear al decisions through James Griffin, the previous superintendent. The Government dso
considered that a breach of the April 16 agreement. (AF7; Tr. 99.)
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53. A number of instances buttressed the Government contention that Hugh Griffin was not
actually the supervisor. For example, after the COTR posted the stop order, Hugh Griffin did not
want to talk to him. Accordng to the COTR, Hugh Griffin just jumped in his truck and I€t, “his
wordswere, I’'m out of here.” Then, after thetermination letter, James Griffin came and wantedto
discussmatters, at whichpoint the COTR refused to discussit withhim since James Griffin was not
the superintendent. (AF 120; Tr. 127, 167.)

54.  While Hugh Griffin was the titular superintendent, this was a matter of form and not
substance. Hugh Griffinwoul d make no decision to address problemswithout first consulting James
Griffin. (Tr. 100.) Although Mr. Whetsell initially said in his testimony tha Hugh Griffin had
authority to hire additional workers, the inspector’s diary says that Hugh Griffin indicated that he
had no control over the only other worker on the job and that he did not know whether the worker
would show up. (AF 118; Tr. 44.) Hugh Griffin also did not have authority to get more equipment
on the site if he found it necessary. While Mr. Whetsell testified that regardless of who was
superintendent, a decision as to more equipment and pa'sonnel would have had to be cleared first
with him, the fact was that Mr. Whetsell was not in the field and thus could and did not exercise
control over the project nor could he testify to many eventswith first hand knowledge. Moreover,
the record shows tha in order for Mr. Whetsell to contact Hugh Griffin by telephone, he had to go
through James Griffin. (Tr. 44, 56, 57.)

55. Further, itisnoteworthy that when Mr. Whetsell described eventsafter the April 16 meeting,
he stated that he spoke with James Griffin amost every day. (Tr. 42, 45.) In contrast, hetestified that
he did not speak to Hugh Griffin (the superintendent) from April 17 through April 27. Thus, he had
no contact with his new superintendent after Hugh Griffin was named. (Tr. 45.)

56.  According to the COTR, at the time of the termination, Appellant had completed less than
50 percent of thework under the project. (Tr. 91.) Theinspector had an even lower estimate, noting
that 35 to 40 percent of the work was compl eted but that the work was not in any specified areaand
was spread out up and down the channel. The only thing completedat thetimewasrock riprap. (Tr.
168.) Appellant challenged the above, notingthat he showed 40 percent complete on March 26 and
that, therefore, any estimate of work completed on April 16 would have shown virtually nothing
done in the interim period. He contended that such a conclusion was i nconsistent with the logs
which reflected workmen at the site on various dates. The COTR replied that while somework was
done at the site it was not productive or constructive work. They were not consistently there, they
did not consistently run the equipment, and they werein and out of the accessareaalot. Performance
was very unworkmanlike. (Tr. 120-121.)

57. In describing the state of progress asof April 22, the COTR pointed out that some progress
had been made between April 16 and 22 but not at the rate of urgency that wasagreed to on April

16. (Tr. 122.) Looking at the stage of work on April 22, in the COTR’ s opinion, there was not a
likelihood that the job would be completed by April 30, particularlyin light of the past history and
work performed after the April 16 meeting. (Tr. 133.)
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58. Santee claimed that the Government offered no obj ectiveevidencethat Santee could not have
completed by April 30. NRCS countered Santee’ s assertions and pointed out that Mr. Whetsell had
no real knowledgeas to what happened on thejob. For example, Mr. Whetsell acknowledged that
he was under the impression that James Griffin had been working on matters involving this project
after the April 16 meeting. (Tr. 46.) Thediaries and payroll records establish otherwise. Payroll
records from an NRCS contract in Taylor County, Georga, listed James Griffin as an equipment
operator for Biomass Tech., for 30 hourscovering April 17, 18, and 19. (Gov't Ex. G-6; Tr. 46, 47.)
Job diariesfor the contract here at issue regularly reflected hisabsence (AF 114-117). Mr. Whetsell
candidly acknowledged that at a prior timeit would have come as ashock to find James Griffin was
not on this contract. However, at this time he noted he would not be so shocked because [ James
Griffin] was not necessarily being 100 percent truthful with me asto what was occurring.” (Tr. 48.)

59. At notime after April 16 did the A ppellant actualy have three people working on debris
removal. Only on the afternoon of April 20, did Appellant have four personnel on site for the
purpose of burning debris. (AF 114-120.)

60.  Atsometime after thetermination, NRCS hired areprocurement contractor. The matter of
damages due to the reprocurement was stayed, pending a determination on the propriety of the
default.

61.  Santeetimely appealed the termination on or about May 6, 1996. Initsbrief, counsel for the
Government noted that whileit was not evident from the face of the CO’ s decision, the default was
only a partial default termination since Appellant was given credit of $8,625 for completing the
placement of the loose riprap.

62. At the hearing the Government introduced a document to show Appellant had once before
been defaulted. The default, however, involved afailure to submit abond. Wefind that default to
have no probative value as to the issuesin this appeal. (Gov't Ex. G-7; Tr. 52.)

63.  Appellant has never received a payment by NRCS on this project (Tr. 33).

DISCUSSION

Therecordisclearthat Appellant missed theinitial contract completion dateand thereafter, on April
16, the parties held a meeting at which time NRCS agreed to extend the contract to April 30, 1996
(Findings of Fact (FF) 26-32). While there is some disagreement as to the exact terms of the
agreement and specifically whether Appellant agreed or did not agree to add personnel and
equipment, there is no dispute that Appellant agreed to finish by April 30. Thus, that is the
completion date we will look & in evaluating whether NRCS can legally sustain the burden of
establishing that its default of Santee was proper.
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On April 24, 1996, 6 days prior to the April 30 completion date, the CO, by letter issued the default
termination of Santee’ scontract. Inthat letter, the CO cited asthebasisthefailure of Santeeto make
sufficient progress and noted that the CO believed the project could not be completed by the new
completion date of April 30. The CO additionally cited damage Appellant was continuing to cause
to private property and further asserted that Appellant had failed to comply with that portion of the
April 16 agreement that called for replacing James Griffin as Santee’ s superintendent, as well as
failed to bring on additional equipment and workers. (FF 52.)

Under its contract with Santee, NRCS had the authority under the Default dause to terminate
Santee’ scontract wherethe contractor “ refused or failed to prosecute the work or any separabl e part,
with the diligence that would assure its completion within the time specified in the contract,
including any extension, or failed to compl ete the work within that time.” (FF4.) The applicahility
of that clause and the standards under which we areto apply it areset forth in Discount Co. v. United
States, 213 Ct. Cl. 567, 554 F.2d 435 (1977) and in Lisbon Contractors Inc. v. United States, 828
F.2d 759, 765 (Fed. Cir. 1987). InLisbon, the court said:

Weagreethat the contractual languagefound in General Provision 5 doesnot require
absoluteimpossibility of performance by the contractor before thegovernment may
declarethe contract in default. SeeDiscount Co. v. United States, 554 F.2d 435, 441
(Ct. Cl.) cert. denied, 434 U.S. 938 (1977). Nor does it permit default termination
merely on the ground that performance is less than absolutely certain. Rather, we
construe the contract, as did the Claims Court, to require areasonable belief on the
part of the contracting officer that there was “no reasonable likelihood that the
[contractor] could perform the entire contract effort within thetime frame remaining
for contract performance. [citations omitted]”

As set forth by the Corps of Engineers Boardin Dozie . Rienne, ENG BCA No. 5711,91-1 BCA
123,432, “Toterminatefor lack of diligent prosecution of thework, the Government must show that
the contractor’ s performance was so lacking asto establish either an intention not to complete the
work or lack of ability timely to completethework. Thismay be demonstrated by showing afailure
to provide quality work consigent with acceptable standards of skill and workmanship for the
performance of specific contract requirements. See G.A. Karnavas Painting Co., ASBCA No.
19569, 76-1 BCA /11,837, Emsco Screen Pipe Co. ASBCA Nos. 11917, 12184, 69-1 BCA { 7710.
See al'so Remco Hydraulics, Inc., 209 Ct. Cl. 717 (1976), Herlo Corp., ASBCA No. 19198, 19419-
19426, 77-2 BCA 112,820, Two State Construction, DOTCAB Nos. 78-31, 1006, 1070, 1081, 81-1
BCA 1 15,149.” A CO may look at whether the contractor has shown a demonstrated lack of
diligence as an indication that the Government could not be assured of timely completion. While
the Government must present convincing proof that timely performance is beyond the contractor’s
reach, the case law does not require the Government to prove impossibility. Hillebrand
Construction of the Midwest, Inc.,ASBCA No. 45853, 95-1 BCA 127,464; Michigan Joint Seali ng,
Inc., ASBCA No. 41477, 93-3 BCA 126,011, aff'd, 22 F.3d 1104 (Fed. Cir. 1994) (Table) (non-
precedential).
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Looking at therecordinthiscase, it isclear from the NRCSinspector diary entries, theobservations
to which theinspector testified at trial, and the observations of the COTR, that throughout virtually
all of thisproject, Appellant’ sprogresswaslessthan diligent and A ppellant had inadequate workers,
inadequateequipment (given thefrequency of breakdown), failed to complywith contract provisions,
and had inadequate supervision. (FF 13-16, 20-26.) These were the primary causes for Appellant
missing theinitial completion date and clearly were the causes for the job being at 40 to 50 percent
completion on April 16 (FF 48, 56). Certainly upuntil April 16, NRCS had shown awillingnessto
let the contractor complete (FF 16, 21, 26). Thiswas not a situation where NRCS was looking to
quickly pull the trigger.

In fact, the April 16 meeting was called to give the Appellant another opportunity to correct the
contract problemsand avert termination. Mr. Whetsell must have recognized the seriousness of the
situation at that time and recognized that NRCS had reached a point where Santee had to meet the
April 30 date or otherwise facetermination. Santee, on April 16, was given an opportunity to avert
termination. However, to do that it had to perform so asto properly complete the work by April 30.
That was not an unreasonabl e expectation and one that Santee agreed to. (FF 32.)

Thereisno question that between March 29 and April 16, thejob wastechnically in default. NRCS
wasforbearing and was allowing A ppellant to proceed based on A ppellant agreeing and committing
to complete by April 30. (FF 34.) At the time Appellant agreed to complete by April 30, the project
was between 40 and 50 percent complete (FF 48, 56). For purposes of this decision, we give
Appellant the benefit of the doubt and find that as of April 16, Appellant still had 50 percent of the
work to get done. Putting that into perspective what it meant wasthat had Appellant started on the
morning of April 17, Appellant had 12 work days to compl ete by the due date.

Thereisadispute over whether the work coul dreasonably have been compl eéed with the use of only
theexi sting manpower and equi pment, orwhether A ppel lant needed to bring on additional resources.
(FF 28-34.) While we do not doubt that NRCS officials beli eved that Appellant was agreeing to
bring on additional resources, similarly, we must find that Appellant believed (as was refleded in
its April 17 letter, agreeing to the April 30 date) that it could meet the date without additional help
by fully utilizing the existing workersand equi pment. (FF 32.) For purposes of deciding the propriety
of the termination, weresolvethe manpower and equipment issuein favor of Appellant andfind that
the work could have been completed without added resources. However, we also find that in order
for Appellant to have met the April 30 duedate, Appellant had to have virtually full utilization of
itscrew and equi pment, had to have adequate supervision and had to perform thework in accordance
with the contract requirements. (FF 28-29, 33.)

What happened here, however, isthat Appellant failed to meet those criteria and notwithstanding
the urgency of the situation as discussed at the April 16 meetingand Appellant’ sassurancesit could
finish, Appellant’ s operation reverted back to the same type of problems and lack of progress that
had caused the job to bein disarray prior to and on April 16. (FF 36-42.)
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On April 17, Appellant had only one piece of equipment operational and only one worker who
actually worked a full day. (FF 35.) On April 18, there was only one worker and one piece of
equipment. (FF 35-36.) On April 19, Appe lant findly had two pieces of equipment at work but
againonly one pieceworked all day and therewas no supervisor on site (FF 37). Thus, for the 3days
directly after the meeting, Appellant (which at aminimum (even under its standard) needed to have
a crew of at least four personnel) was operating without adequate manpower and without fully
operational equipment. It wasnot until Saturday, April 20, that Appellant finallyincreased the crew
to four people. But that was not until the afternoon and involved the burning operation. (FF 35-39.)
Eventhen, the work A ppellant performed was not in compliance withthe contract, was not properly
supervised, and came very close to creating asignificant fire hazard condition. (FF 39-43.)

Appellant had let the burning get out of control on April 20. Photographs taken on the following
Monday show smoul dering smoke coming from the ground, which wasclear evidence that material
was still burning. This constituted a violation of the contract (FF 7, 43). NRCS clearly acted
reasonably when it stopped the job on Monday, April 22, due to the burning problems of April 20-
22. Two dayslater, on April 24, NRCS defaulted the project. (FF 44, 52.) At that point, Appellant
had but 6 calendar days and 5work days It to complete what remained. Looking at the timeleft
to complete the work and looking at what had been performed on the days since April 16, we find
that it was very reasonablefor the CO to have reached the conclusion that there wasno reasonable
likelihood of Appellant meeting the April 30 date. For the week prior to the default Appellant had
not fully staffedthejob, did not have adequate supervision, did not have enough running equipment
and at least thework performed on April 20, which buried still-burning debris, wasvirtually usd ess
and had to be redone. (FF 35-46.)

Whileone could arguethat it wasremotely possiblethat A ppellant could have brought on additional
crews and personnel and possibly finished, the likelihood of that, given the past track record was
simply not reasonable. Accordingly, the default was proper.

In deciding this appeal, we must note that while we found Mr. Whetsell to be sincere and clearly an
individual who wanted to complete the job, his adions on this projed did not mirror his words.
Whether it was misplaced confidencein the Griffins or some other reason, thefact remainsthat even
after being given an opportunity on April 16 to save the project, Appellant evidently did not
appreciate the resources and changes necessary to make that happen. As Mr. Whetsell candidly
noted during histestimony, James Griffin wasnot providing himwithaccurate and true information.
(FF 27,58.) WhileMr. Whetsell may thus have been the victim of the Griffin’s non-performance,
Mr. Whetsell’ scompany, Santee, had the contract with NRCS and thus must bear theresponsibility
for the failure to meet the due date.

While we sustain this termination on the bases stated above, wewill address several other points
raised by Appellant. First, NRCS srolein the appointment of Hugh Griffin does not ex cuse Hugh
Griffin or Santee’s failure to properly supervise the prgect. NRCS did not force Appellant to
appoint Hugh Griffin, and moreimportantly, did nothing to prevent Appel lant from bringingin help
fromitshomeoffice. (FF 27.) At thetime of the agreement on April 16, Appellant knew the history
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of the job and certainly was in a better position than NRCS to know the capability and interplay
among “its workers’ and between the former superintendent, James Griffin, and his uncle, Hugh.
Whilethe Griffins operated as Santee workers, during this project the workers and efforts were not
adways dedicated exclusively to this job. Each of the “Santee” workers, at one time or another
worked on the other Griffin job. (FF 11.) Given the circumstances present as of April 16 and the
history of thisjob, it was up to Santee to decide and determine to what extent, if any, Hugh Griffin
could do what was necessary to properly supervisethe project and correct thejob problems. Thefact
that NRCS may have subjectively believed that Hugh Griffin could peform and the fact they
approved him as thesubstitute, did not shift risk of his and Santee’ s non-performance to NRCS.

Additi onally, we note that while Hugh Griffin was named superintendent, the evidence shows that
at best that was an appointment of form and not one of substance. The record shows that Hugh
Griffinnot only refused to make decigons, but that decisonswerestill being made by James Griffin.
Particularly telling in thisregard is testimony of Mr. Whetsell that after April 16 he did not
speak with Hugh Griffinbut rather wasin regular contact with James Griffin. Also, it appeared clear
that on April 20, when the fire gat out of control and Appellant was burying and burning debris,
James Griffin was again running the project, aswas the case on April 22, when James and not Hugh
Griffin urged the COTR not to stop the work. (FF 52-55.)

Finaly, as noted above, thisappeal iscontrolled by Government contract law and not thelaw of the
State of Georgia as contended in Appellant’s brief. Notwithstanding that, we point out that two
critical components of the April 16 agreement, which extended the project and which allowed
Appellant additional time, were (1) Appellant would staff the project so as to assure completion by
April 30 and (2) Appellant would remove James Griffin as superintendent. (FF 32.) Asweset forth
earlier, we do not find that the agreement required as a condition that Appdlant add workers and
equipment in order to finish. It did, however, implicitly require Appellant to use sufficient workers
to get it done and that clearly wasfull utilization of its crew and equipment. That wasnot done. As
to theremoval of James Griffin, that has been addressed above and as noted we find that Appellant
did not effectively meet that requirement of the April 16 agreement. Thus, even were we not to find
that NRCS acted inappropriately under the Termination clause, we wauld find that Appellant
materially breached the April 16 agreement and thus, NRCS would have had a right to end the
contract on that basis. Similarly, while we have not addressed the legal effect of Appellant’s
numerousfailuresto foll ow contract specifications, and particularly itsfailure asto burning, that and
many of the Appellant’s other operations may very well have also justified a finding of breach.

Appellant in this casewas given more than reasonable opportunities to complete the project. Asof
April 24, the date of termination, the CO was reasonable in concluding that there was no reasonable
likelihood of Appellant completing by April 30. Therefore, the default was proper.
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The appeal is denied.

HOWARD A. POLLACK
Administrative Judge

Concurring:

EDWARD HOURY
Administrative Judge

Issued at Washington, D. C.

December 17, 1998

DECISION

JOSEPH A. VERGILIO
Administrative Judge
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